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Overview

1. Who are “bad paper” veterans?

2. Character of Discharge Determination

- How to he lp  a ve te ran through the  COD p rocess

3. Discharge Upgrades

- How to he lp  a ve te ran through the  DU p rocess

4. How to pick?: COD or DU or Both



Who are "Bad Paper" veterans?
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“Bad Paper” Risk

Causes of Bad Paper…

Mental Health
PTSD d iagnos is  - 11x more  like ly

Retaliation
MST re p ort  - 35% more  like ly

Differences between branches
Marine s  10 x more  like ly than Airme n

Changing pattern between eras
Pos t - 9 /11 - 3x more  like ly than d uring 
Vie tnam Era

…and the Consequences

Suicide
2x suic id e  rate

Suicidal Ideation 
3x highe r 

Homelessness
7x home le ssness  rate

Incarceration
50 % highe r rate

Between 2000 and 2013 more than 600,000 service members received a less than 
honorable discharge – roughly one out of every four veterans. 
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Protect Our Defenders Report from 2017:

Racial Disparities In Military Justice

• USAF: Blac k airmen 71% more  like ly to fac e  c ourt  mart ial or NJP than white  airmen.

• USMC: Blac k marines  32% more  like ly than white  marines  to rec e ive  a guilty find ing at  c ourt  
mart ial

• USN: Blac k sailors  40 % more  like ly than white  sailors  to b e  re fe rred  to c ourt mart ial

• US Army : Blac k sold ie rs  6 1% more  like ly to fac e  a c ourt mart ial than white  p ee rs .

GAO Report 2019: Confirmed  POD find ings ; c alled  for b e t te r d ata c ollec t ion.

NDAA FY2020: Direc ted  DoD to imp rove  d ata c ollec t ion, se t  guid e line s  for 
id ent ifying, inves t igat ing, and  ad d re ss ing b ias  in military jus t ic e .



Character of Discharge 
Determinations
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Who has “veteran status” at the VA?

The Basics of Character of Discharge

1. Statutory Bars
2. Regulatory Bars

Othe r than Dishonorable Discharge

A p e rson who se rved  in the ac t ive  milit ary, naval, or air 
se rvic e , and  who was discharged or released there from 
under conditions other than dishonorable.

38 U.S.C. 10 1(2)



*unless insane at the time of the misconduct

Discharge Characterizations
Honorable

Eligib le
General 

Uncharacterized Due  to Entry Le ve l Se p arat ion

Uncharacterized Due  to Void  Enlis tme nt /Drop p e d  from the  
Rolls

VA Character of Discharge 
Determination neededOther than Honorable Se rvic e  re c ord  shows  some  misc ond uc t , 

b ut  not  with a  c ourt - mart ial c onvic t ion.

Bad Conduct From c onvic t ion of a  Sp e c ial Court  
Mart ial (misd e me anor- le ve l)

Bad Conduct From c onvic t ion of a  Ge ne ral Court  
Mart ial (fe lony- le ve l c ourt ) VA COD needed, but likely

barred from VA benefits*
Dishonorable
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Character of Discharge Determination

STATUTORY BARS:

Bene fit s  are  not  p ayab le  whe re  the  former se rvic e  memb er was  discharged or released 

und e r one  of the  following c ond it ions :
• Consc ie nt ious  ob je c tor or d e se rte r

• General court - martial conviction

• Re s ignat ion b y an offic e r for the  good  of the  se rvic e

• Absence without official leave (AWOL) for a continuous period of at least 180 days. This  b ar 

to b e ne fit  e nt it le me nt  d oe s  not  ap p ly if the re  are  compelling circumstances to warrant  the  

p rolonge d  unauthorize d  ab se nc e
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Character of Discharge Determination

REGULATORY BARS:

A discharge or release b ecause  of one  of the  offense s  
sp e c ified  in this  p aragrap h is  cons id e red  to have  b een 
is sued  und e r d ishonorab le  cond it ions .

• In lieu of Gene ral Court  Mart ial 
• Mutiny or sp ying
• “Willful and persistent misconduct” unle ss  misc ond uc t  was  

minor and  se rvic e  was  othe rwise  “hones t , faithful and  
meritorious”

• Moral turp itud e , usually involving fe lony c onvic t ion
• Homosexual ac ts  involving aggravat ing c irc umstanc es

The se  re gulat ions  are  
e xp e c te d  to c hange .

Prop ose d  ne w rule s  
we re  p ub lishe d  in 

July 20 20 .
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• Mit igat ion or exp lanat ion? 
- Trauma (i.e . c omb at  or MST)
- Family hard ship
- "Comp e lling c irc umstanc es" for AWOLs ove r 180  d ays

• Nature  of the  miscond uc t
- Drugs? Alc ohol?
- AWOL?
- PTSD- re lated  offense?

• Freq uency of miscond uc t
• Length of se rvice
• Quality of milit ary se rvice  outs id e  of the  miscond uc t
• Office r vs  enlis ted
• During d ep loyment  vs  s tate s id e
• Pos t - se rvice  life  is  not cons id e red  – which can b e  a good  or b ad  thing

Assessing Merit of COD
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• Usually use  se rvice - connec t ion or p ens ion to t rigge r a  COD; VHA also t rigge rs  CODs

• (Almos t ) always  req ues t  a  hearing – he lp s  p e rsonalize  the  c laimant

• Personal s tatements  are  e ssent ial – he lp  them te ll the ir s tory

• Corrob orat ing evid ence  from b ud d ie s  they se rved  with and  p eop le  who knew them 
at  the  t ime  – anyone  who can he lp  exp lain the  miscond uc t  and /or e s tab lish 
mit igat ion

• Help  them argue  that  a  b ar to b ene fit s  d oesn't  ap p ly to the ir c ase

• Previous  d enials : Same  ap p eal op t ions  as  othe r c laims

• VA Accred itat ion req uired  for anyone  rep re sent ing a c laimant  b e fore  VA

Character of Discharge Determination



Discharge Upgrades
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Disc harge  re vie w is  an ad minis t rat ive  law p roc e d ure  whe re b y a military 
b oard  may c hange  the  re ason for d isc harge , c harac te r of se rvic e , or 
othe r asp e c ts  of military re c ord s .

Ap p lic at ions  are  b rought  b e fore  the  military b ranc h's  Discharge Review 
Board (DRB) or Board for Corrections of Military or Naval Records 
(BCMR/BCNR).

If suc c e ss ful, a  d isc harge  up grad e  or military re c ord s c orre c t ion will 
re sult  in a  ne w military se p arat ion d oc ume nt  

OVERVIEW

Military Discharge Review
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15 years from the date of discharge. No exceptions.

BCMR/BCNR Statute of Limitations:
Three years from the date on which the veteran “discovers the error or injustice.”

The three years may be:

DRB Statute of Limitations:

Deadlines 

• From d ate  of d isc harge .

• From most  rec ent  DRB d enial.

• From ac tual d isc ove ry of e rror/ injus t ic e .

Exception: a waiver in the “interest of justice”
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Discharge Review Boards CAN

Discharge Review Boards

Upgrade the character of discharge (e .g., from OTH to Honorab le ).
• Exception: not  if the  ve te ran's  d isc harge  was  b ased  on a Gene ral Court  Mart ial c onvic t ion.

Change a veteran’s narrative reason for separation (e .g., from Misc ond uc t  to Sec re tarial 
Authority).
• Exception: DRBs c annot  c hange  a ve te ran’s  Narrat ive  Reason to or from “Med ic al 

Re t irement .”

Change a veteran's Re - enlistment code
• ONLY if ac c omp anying a c hange  in d isc harge  c harac te rizat ion or narrat ive  reason
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BCMRs/BCNRs have the same powers as the DRB, plus they can:

Boards for Correction of Military/Naval 
Records

• Up grad e  a ve te ran’s  Charac te r of Se rvice  that  re sulted  from a 

Gene ral Court  Mart ial convic t ion.

• Change  a ve te ran’s  Narrat ive  Reason for Sep arat ion to or from 

“med ical re t irement".

• Reins tate  a  ve te ran into the  milit ary.

• Review ap p lic at ions for ve te rans  d ischarged  more  than 15  years  ago.

• Review ap p lic at ions  for ve te rans  that  have b een d enied  at  the  DRB.

• Make  a wid e  range  of changes  to a ve te ran’s  se rvice  and  med ical 

re cord s  
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Veterans need to show "substantial credible evidence" proving:

• Equity (DRB) / Injustice (BCMR/BCNR)

- Inc ons is tent  with d isc ip linary s tand ard s  at  t ime  of d isc harge

- Polic y c hange  s inc e  d isc harge , if se rving tod ay, would  rec e ive  d iffe rent  d isc harge

- Quality of se rvic e

- Cap ab ility to se rve  (mit igat ing fac tors )

• Propriety (DRB) / Error (BCMR/BCNR)

- Error of fac t , law, p roc ed ure , or d isc re t ion oc c urred

- A c hange  in p olic y that  is  EXPRESSLY re t roac t ive

• Clemency (Both)– for Court  Mart ial Convic t ions

- Lenienc y

Standards of Review
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• DD29 3 (DRB) or DD149  (BCMR) and DD214

What do applications have to include?

The DU Application

What else do we suggest?

• Pe rsonal s tate me nt
• Cop ie s  of all re le vant  military re c ord s
• Cop ie s  of all re le vant  me d ic al re c ord s
• Proof of me ntal he alth d iagnos is , if 

ap p lic ab le
• A t ime line  of major e ve nts
• Evid e nc e  of p os it ive  c harac te r 
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• The  ap p lic ant  should  b e  afford ed  “lib e ral c ons id e rat ion“. 

• Ap p lie s  to PTSD, TBI, othe r mental health c ond it ions , and  MST (inc lud ing sexual harassment) 

• In- se rvic e  d iagnos is  isn’t  req uired  (b ut  evid enc e  of symp toms is  req uired )

• Sp ec ial c ons id e rat ion for VA d e te rminat ion of se rvic e - c onnec ted  mental health c ond it ions

• Some  misc ond uc t  (like  marijuana use ) is  c ons id e red  more  minor tod ay than in the  p as t

• Board s  shall seek ad vic e , c ounse l, and  ad visory op inions  from mental health p rofe ss ionals  in 

some  c irc umstanc es

• Statute  of limitat ions  lib e rally waived  at  the  BCMRs (not  DRBs)

If there’s a causal link between misconduct and mental health:

Guidance on Mental Health - Related DUs 
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Veteran's goal?
- Only VA b ene fit s  = COD
- New DD214, emp loyment  p rosp ec ts , d ignity c onc e rns , and  VA = DU
- GI Bill Eligib ility = DU

Which to do first?
- Can d o b oth at  onc e
- CODs take  a few months  and  have  a highe r like lihood  of suc c ess
- DUs c an take  1- 3 years  and  ve ry few p revail, e sp ec ially without  mental health link
- Cons id e r the  c lient 's  vulne rab ility

Key Differences:
- VA /  DOD
- COD b ars  (willful & p e rs is tent , moral turp itud e , e tc .) ve rsus  DOD s tand ard s  (eq uity, p rop rie ty, e tc .)
- Pos t - se rvic e  c ont rib ut ions  (or lac k the re  of) only mat te rs  with DUs
- Note: Evid enc e  for b oth tend  to b e  the  same  (OMPF, STRs, p e rsonal s tatement , lay evid enc e )

CODs vs. DU vs. Both?
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Self- Help Guides
• Discharge  Up grad es
• Charac te r of Discharge  De te rminat ions
• Re q ues t ing Court  Mart ial Record s
• Re q ues t ing Military Record s
• Writ ing PTSD St re ssor Statements
• PTSD Statements  for Friend s  & Family

Swords' Self - Help Guides

Website:
ht tp s :/ /www.swords - to- p lowshare s .org/ re sourc e s / se lf- he lp - guide s
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